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ANNEX 42

1. GUIDELINES ON THE TREATMENT OF BENEFICIARIES OF THE
WITHDRAWAL AGREEMENT

The objective of these Guidelines is to provide clarifications regarding the treatment at the
external Schengen borders, as of 1 January 2021, of UK nationals and their family members
who are beneficiaries of Part Two of the Withdrawal Agreement! on citizens’ rights
(“Withdrawal Agreement beneficiaries™).

On 1 February 2020, the United Kingdom withdrew from the European Union. On the same
day, the Withdrawal Agreement entered into force. It provides for a transition period, during
which EU law on free movement of persons continues to apply to and in the United Kingdom,
as if it were still an EU Member State, and to the benefit of UK nationals, as if they were still
EU citizens. The transition period ends on 31 December 2020.

UK nationals who resided in an EU Member State in accordance with EU law on free
movement of persons before the end of the transition period and who continue to reside there,
will be protected by the Withdrawal Agreement as of 1 January 2021. The same is true for the
family members of those UK nationals, regardless of their nationality.

The guidelines aim at helping border guards understand the main difference between the two
implementation schemes that Member States use with regard to the citizens’ rights part of the
Withdrawal Agreement. Based on the main difference between the two implementation
schemes, the gudelines give concrete guidance on how to identify who is a Withdrawal
Agreement beneficiary, for the purpose of not stamping their passport when they cross an
external Schengen border. The guidelines also deal with other border procedure aspects for
Withdrawal Agreement beneficiaries, such as those related to refusal of entry alerts in the
Schengen Information System.

The guidelines apply equally to UK nationals and their family members, as defined in Articles
9(a) and 10(2) — (4) of the Withdrawal Agreement, regardless of their nationality. For reasons
of drafting simplification, reference is sometimes made only to UK nationals.

Background information on citizens’ rights implementation schemes

Withdrawal Agreement beneficiaries are to be considered as third country nationals as defined
in Article 2(6) Schengen Borders Code and not as persons enjoying the right of free
movement under Union law as defined in Article 2(5) Schengen Borders Code. Withdrawal
Agreement beneficiaries have, however, their exercised EU free movement residence rights
grandfathered and protected in their host Member State. Each Member State had the choice to
decide whether to implement the Withdrawal Agreement residence rights through either a
constitutive scheme under Article 18(1) of the Withdrawal Agreement or a declaratory
scheme under Article 18(4) of the Withdrawal Agreement.

! Agreement on the withdrawal of the United Kingdom of Great Britain and Northern Ireland from the European
Union and the European Atomic Energy Community, OJ L 29, 31.1.2020, p. 7-187.
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Under the constitutive scheme, all UK nationals who exercised EU free movement rights in
the host Member State before the end of the transition period and continue to reside there are
temporarily protected until the end of a so-called “grace period”.? After the end of the grace
period, they are protected only if they have applied to become, or have already been granted,
the status of Withdrawal Agreement beneficiary. Everyone who becomes a Withdrawal
Agreement beneficiary in a constitutive scheme receives a new residence document that
evidences the status of Withdrawal Agreement beneficiary. While an application is being
assessed, the applicant can prove with a certificate of application, issued under Article
18(1)(b) of the Withdrawal Agreement, that s/he continues to benefit from temporary
protection until there is a final decision under Article 18(1) of the Withdrawal Agreement on
whether s/he becomes a Withdrawal Agreement beneficiary.’

Timeline of temporary protection in constitutive schemes:

31 December 2020 End of the grace period (application deadline)

| | J
| | g

Final decision on beneficiary status

»
»

Article 18(2)

Temporary protection for all UK nationals who
exercised free movement rights before the end of
the transition period and continue to reside in the
host MS

Acrticle 18(3)

Temporary protection only for those UK nationals
who hold a certificate of application for a new
residence document issued under Article 18(1)(b)
of the Withdrawal Agreement

13 Member States operate constitutive schemes. Depending on the Member State, the grace
period ends on 30 June, 30 September or 31 December 2021, as indicated in the below table.

2 See Article 18(2) of the Withdrawal Agreement.
3 See Article 18(3) of the Withdrawal Agreement.



EU Member State

End of the grace period (deadline to
apply for the new residence status
under the Withdrawal Agreement)

Belgium 31-12-2021
Denmark 31-12-2021
France 30-06-2021
Latvia 30-06-2021
Luxembourg 31-12-2021
Hungary 31-12-2021
Malta 30-06-2021
The Netherlands 30-09-2021
Austria 31-12-2021
Romania 31-12-2021
Slovenia 31-12-2021
Finland 30-09-2021
Sweden 31-12-2021

Under the declaratory scheme, UK nationals automatically become Withdrawal Agreement
beneficiaries on 1 January 2021 if they exercised EU free movement rights in the host
Member State before the end of the transition period and continue to reside there. It is not
mandatory for them to hold a new residence document that evidences the status of
Withdrawal Agreement beneficiary. However, they may, at any point in time, apply for a new
residence document to be issued under Article 18(4) of the Withdrawal Agreement. If they do
not hold a new residence document issued under the Withdrawal Agreement, they may prove

their status of Withdrawal Agreement beneficiary by other means.

14 Member States operate declaratory schemes:

Bulgaria Greece Lithuania
Czechia Spain Poland
Germany Croatia Portugal
Estonia Italy Slovakia
EN 3
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Ireland Cyprus

The Commission has also published an overview of Member States’ choice of scheme
(constitutive vs declaratory) and the application deadlines in constitutive schemes here.

The format of the new Withdrawal Agreement residence document

Commission Implementing Decision C(2020) 1114 final* lays down the format of the new
Withdrawal Agreement residence document. According to its Article 1, Member States shall
use the format laid down in Regulation (EC) No 1030/2002 as amended by Regulation (EU)
2017/1954. The entry in field No 10 of the Annex to Regulation (EC) No 1030/2002
“Type of permit” shall be “Article 50 TEU”. Member States shall indicate in field No

12 of the Annex to Regulation (EC) No 1030/2002 “Remarks” whether the document is
issued under Article 18(1) or 18(4) of the Agreement. The validity of the residence
document shall be of minimum five and of maximum ten years.

Example of a new Withdrawal Agreement residence document in the new uniform format
(specimen with the above field requirements filled in)®
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4 Commission Implementing Decision C(2020) 1114 final, 21.2.2020.

5 Due to a technical mistake, Hungary issued around 500 Withdrawal Agreement residence documents in the
period 4 January 2021 to 1 July 2021 for which the remarks were filled in the wrong fields (fields
10/12/16 were interchanged).
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According to Article 3 of Commission Implementing Decision C(2020) 1114 final, until
Member States have implemented Regulation (EU) 2017/1954, they shall use the format laid
down in in Regulation (EC) No 1030/2002 as amended by Regulation (EC) No 380/2008,
using the same entries as set out above.

Example of a new Withdrawal Agreement residence document in the old uniform format
(specimen with the above field requirements filled in)

W L 700600072

IXBGR7006000724<<<<<<<<<<<<<<<
8508018F30072606BR1000375932<6
IVANOVA<<HARITSA<RADNEVA<<<<<<

Where the holder of the new residence document has already acquired a right of permanent
residence, Member States should also indicate this on the new residence document.
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Basic rules for the treatment of Withdrawal Agreement beneficiaries at the Schengen
external borders

As long as Withdrawal Agreement beneficiaries meet the conditions of the Withdrawal
Agreement, they have a right to reside in the host Member State that is not subject to any time
limitation. Consequently, where the host Member State is in the Schengen area, the passport
of Withdrawal Agreement beneficiaries must not be stamped when they cross an external
Schengen border.

Regardless of the implementation scheme, the following are the basic rules for the treatment
of Withdrawal Agreement beneficiaries at the external Schengen borders:

- The passport of a UK national or a family member must not be stamped if s/he holds a
new Withdrawal Agreement residence document issued under Article 18(1) or 18(4)
of the Withdrawal Agreement or a certificate of application issued under Article
18(1)(b) of the Withdrawal Agreement.

- In case of doubt about whether a UK national or a family member is a Withdrawal
Agreement beneficiary, the passport must be stamped.

- The Withdrawal Agreement provides that the new residence document has visa
exempting effect only for entering and exiting the host Member State (Article 14(2) of
the Withdrawal Agreement).

- In accordance with the Schengen acquis (Article 2 point 16 and Article 6 (1) b
Schengen Borders Code), the new Withdrawal Agreement residence document has
visa exempting effect in the Schengen area where it was issued by a Schengen State
fully applying the Schengen acquis.

- The certificate of application issued under Article 18(1)(b) of the Withdrawal
Agreement does not have visa exempting effect (but see page 9 on the visa exemption
during and after the grace period, based on documents issued under Directive
2004/38/EC).

Evidence for Withdrawal Agreement beneficiary status
The following documents evidence the Withdrawal Agreement beneficiary status:

- new residence document issued under Article 18(1) or 18(4) of the Withdrawal
Agreement

- certificate of application issued under Article 18(1)(b) of the Withdrawal Agreement

During the grace period in constitutive schemes and generally in declaratory schemes,
residence documents issued under Directive 2004/38/EC before the end of the transition
period should be accepted as proof of the Withdrawal Agreement beneficiary status, provided
that there is also no indication that the holder no longer resides in the host Member State.
Border guards can ask relevant questions about the domicile of the person and take the replies
to constitute evidence.

Where documents other than residence documents issued under Directive 2004/38/EC are
presented during the grace period in constitutive schemes and generally in declaratory
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schemes, border guards may accept them as proof that the person is a Withdrawal Agreement
beneficiary, provided the documents credibly evidence that the person exercised free
movement rights in the host Member State before the end of the transition period and
continues to reside there. Regarding continued residence after the end of the transition period,
documents indicating the address of the person within the host Member State could be
accepted. Border guards can also ask relevant questions about the domicile of the person and
take the replies to constitute evidence.

See Annex 43 for specimen of residence documents issued under Directive 2004/38/EC and
of certificates of application issued under Article 18(1)(b) of the Withdrawal Agreement.

Annex 43 contains also specimen of acknowledgements of receipt/submission of an
application for a new residence document under Article 18(4) of the Withdrawal Agreement.
While such a document does not prove that the holder is a Withdrawal Agreement
beneficiary, it may be considered as evidence when assessing the holder’s continued residence
in the host Member State.

Practical instructions regarding stamping of passports

Border guards should follow the process below to establish whether the passport of a UK
national or a family member, who claims to be a Withdrawal Agreement beneficiary, must be
stamped or not.

The general rule is that a UK national or family member will not have his/her passport
stamped if the person can prove that s/he was resident in the host Member State before the
end of the transition period and continues to reside there thereafter.

The process differs depending on whether the person resides in a host Member State with a
constitutive or a declaratory scheme.

1 Holds a new residence document issued under Article 18(1) or 18(4) of the
Withdrawal Agreement: no stamping

2. Does not hold a new residence document:

a. Resides in a MS with a constitutive scheme and

i Holds a certificate of application for the new residence status issued
under Article 18(1)(b) of the Withdrawal Agreement:_no stamping

I Is still within the grace period, holds a residence document issued under
Directive 2004/38/EC and there is no indication that the person no
longer resides in the host Member State: no stamping

i Is still within the grace period, does not hold a residence document
issued under Directive 2004/38/EC before the end of the transition
period but can credibly evidence, by other means, that the person
exercised free movement rights in the host Member State before the
end of the transition period and continues to reside there: no stamping

In the absence of a new residence document, there is no specific
document to prove that the person continues to reside in the host
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Member State. However, documents indicating the address of the
person within the host Member State could be accepted. Border guards
can also ask relevant questions, such as where the person currently
lives/works etc, and take the replies to constitute evidence.

i Is still within the grace period, does not hold a residence document
issued under Directive 2004/38/EC before the end of the transition
period and cannot credibly evidence, by other means, that the person
exercised free movement rights in the host Member State before the
end of the transition period and continues to reside there: stamping

v Is outside the grace period and does not hold a certificate of application:
stamping

b. Resides in a MS with a declaratory scheme and

I Holds a residence document issued under Directive 2004/38/EC and
there is no indication that the person no longer resides in the host
Member State: no stamping.

I Does not hold a residence document issued under Directive 2004/38/EC
but can credibly evidence, by other means, that the person exercised
free movement rights in the host Member State before the end of the
transition period and continues to reside there: no stamping

In the absence of a new residence document, there is no specific
document to prove that the person continues to reside in the host
Member State. However, documents indicating the address of the
person within the host Member State could be accepted. Border guards
can also ask relevant questions, such as where the person currently
lives/works etc, and take the replies to constitute evidence.

i Does not hold a residence document issued under Directive 2004/38/EC
and cannot credibly evidence, by other means, that the person exercised
free movement rights in the host Member State before the end of the
transition period and continues to reside there: stamping

For the cases where the person does not hold a new residence document issued under Article
18(1) or 18(4) of the Withdrawal Agreement or a certificate of application issued under
Article 18(1)(b) of the Withdrawal Agreement, the border guard should invite the person to
apply for a new residence document in accordance with Article 18 of the Withdrawal
Agreement in order to facilitate future travels.

Verification of stamps upon entry or exit

When verifying the stamps upon entry and exit and if there is an alleged overstay of a UK
national or a family member, who might be a beneficiary of the Withdrawal Agreement, the
presumption of overstay may be rebutted by any means that show that the person exercised
free movement rights in the host Member State before the end of the transition period and
continues to reside there. For example, the UK national or family member may present a
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document that was issued to him/her since the stamping of the passport, such as a new
residence document issued under Article 18 of the Withdrawal Agreement or a certificate of
application issued under Article 18(1)(b) of the Withdrawal Agreement. Where the person
rebuts the presumption of overstay by means of another document, such as a document issued
under Directive 2004/38/EC in the absence of any indication that s/he no longer resides in the
host Member State, the person should be invited to apply for a new residence document in
accordance with Article 18 of the Withdrawal Agreement in order to avoid future difficulties.

Where the UK national or family member presents only a document indicating his/her address
in a Schengen State, the border guard may accept the document as rebutting the presumption
of overstay, without, however, drawing any inferences as to whether the person is a
Withdrawal Agreement beneficiary.

Practical instructions regarding the visa exempting effect of documents issued under
Directive 2004/38/EC before the end of the transition period

Residence documents issued under Directive 2004/38/EC to UK nationals and their family
members lose their legal basis when EU free movement law ceases to apply to and in the UK
on 31 December 2020. This means that the Directive can no longer serve as a basis for the
issuing or renewal by Member States of documents for UK nationals and their family
members after 31 December 2020.

This notwithstanding, such documents will generally prove [or “such documents may be used
to prove”] that the holder exercised free movement rights in the host Member State before the
end of the transition period. Where a Member State allows UK nationals and their family
members to continue to hold such documents after the end of the transition period, the
Member State may continue to accept such documents — which were issued with an individual
date of validity beyond the end of the transition period — in a national context to evidence the
Withdrawal Agreement beneficiary status of the holder, provided that the authorities have no
indication that the person no longer resides in the host Member State (or would otherwise no
longer fulfil the Withdrawal Agreement residence conditions). This applies generally both for
Member States operating a declaratory scheme (Article 18(4) WA) as well as for Member
States operating a constitutive scheme (Article 18(1)) during the grace period and/or the time
it takes to issue a new residence document.®

Regarding the crossing of external Schengen borders, Member States may notify, under
the Schengen Borders Code, the residence documents that it has issued to UK nationals
and their family members under Directive 2004/38/EC and whose continued use under
national law may be permitted after the end of the transition period. If they do so, the
documents will form part of Annex 43 to the Practical Handbook for Border Guards
that concerns Withdrawal Agreement beneficiaries. The documents will then continue to
prove that the holder has a right of residence in the Schengen area without controls at
internal borders and will also have visa exempting effect.

5N.B. Member States with a declaratory scheme should set a deadline for non-UK family members to apply for
a new residence document in accordance with Article 18(4) of the Withdrawal Agreement in conjunction with
Article 9 of Directive 2004/38/EC.
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Where a third country family member subject to the visa obligation presents a residence
document issued under Directive 2004/38/EC, which was issued by a Schengen State with a
declaratory scheme and with an individual date of validity beyond the end of the transition
period, border guards shall accept the document as having visa exempting effect. If a Member
State invalidates such documents and requests holders of such documents to replace existing
documents, it should notify the Commission accordingly. The Commission will then update
the information for border guards.

Where the issuing Schengen State has a constitutive scheme, border guards shall accept the
residence document as having visa exempting effect only until the end of the grace period.
After the grace period, such documents shall be accepted only where the holder provides also
a certificate of application issued under Article 18(1)(b) of the Withdrawal Agreement.

Other border procedure matters with regard to Withdrawal Agreement beneficiaries

a) Entry Exit System (EES) and the European Travel Information and
Authorisation System (ETIAS)

As a principle, persons legally resident within the Schengen area shall not be included in the
Entry Exit System (EES) and the European Travel Information and Authorisation System
(ETIAS). Therefore, Withdrawal Agreement beneficiaries shall not be included in these two
systems. Further practical instructions will be issued closer to the entry into application of
these two systems.

b) Passport control lanes

Withdrawal Agreement beneficiaries have to use the “all passports” or “visa not required”
lanes.

c) Schengen Information System (SIS)

As of 1 January 2021, it is possible for Schengen States to introduce refusal of entry alerts for
UK nationals in the SIS, as UK nationals are then third country nationals who no longer
benefit from EU law on free movement of persons.’

Withdrawal Agreement beneficiaries should be checked against the SIS when crossing an
external Schengen border.

If a refusal of entry alert comes up in the SIS for a UK national or a family member who is a
Withdrawal Agreement beneficiary seeking to cross an external Schengen border, the
following applies:

The UK national or family member has a right to enter the Schengen area to transit to the host
Member State in which s/he has a right of residence as Withdrawal Agreement beneficiary.®

" A Schengen State may introduce any third country national into the SIS for refusal of entry in accordance with
Article 24 of Regulation 1987/2006.
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However, the Member State of entry needs to inform the Member State that issued the alert.
The alert issuing Member State needs to consult the Withdrawal Agreement beneficiary’s host
Member State.® The host Member State then has to take a decision on whether to terminate
the UK national’s or the family member’s right of residence under the Withdrawal
Agreement. The host Member State can only terminate the right of residence if the conditions
for restricting rights under the Withdrawal Agreement are fulfilled.° If the host Member State
does not terminate the residence right, the Member State that issued the SIS refusal of entry
alert has to delete it!!.

Border Guards shall consider that someone is a Withdrawal Agreement beneficiary if the
following applies:

A UK national or a family member holds a new Withdrawal Agreement residence
document issued under Article 18(1) or 18(4) of the Withdrawal Agreement or a
certificate of application issued under Article 18(1)(b) of the Withdrawal Agreement.

In declaratory schemes, a UK national or a family member holds a residence
document issued under Directive 2004/38/EC and there is no indication that the person
no longer resides in the host Member State.

In declaratory schemes, a UK national or a family member does not hold a residence
document issued under Directive 2004/38/EC before the end of the transition period
but can credibly evidence, by other means, that the person exercised free movement
rights in the host Member State before the end of the transition period and continues to
reside there.

In constitutive schemes during the grace period, the above two points apply as well.

2. (K NATIONALS WHO ARE BENEFICIARIES OF THE WITHDRAWAL
AGREEMENTS CONCLUDED BETWEEN ICELAND, LIECHTENSTEIN

AND NORWAY AND THE UK ON THE ONE HAND AND SWITZERL AND
AND THE UK ON THE OTHER HAND

The Schengen Associated Countries are not party to the Withdrawal Agreement concluded
between the EU and the United Kingdom and are therefore not bound by it.

These countries have, however, made their own arrangements with the United Kingdom for
UK nationals and their family members residing in their countries.

Constitutive system:

Norway End of the grace period: 31-12-2021

8 Unless the person figures on the national list of alerts of the Member State whose external borders s/he is
seeking to cross and the alert is accompanied by instructions to refuse entry or transit, see Article 6(5)(a) of the
Schengen Borders Code and point 4.5.2 Sirene Manual.

% Article 25(2) of the Schengen Convention.

10See Article 20 of the Withdrawal Agreement.

1 The issuing Member State may, however, enter the UK national or family member in question on its national
list of alerts.
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Declaratory system:

Iceland

Liechtenstein

Switzerland

The guidelines set out under point 1. above apply mutatis mutandis also to the Schengen
Associated Countries.

Specimens of residence documents issued by the Schengen Associated Countries to UK
nationals and their family members are included in Annex 43.
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